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TAX NEWS
TENNIE C. LEONARD, C.P.A., Memphis, Tennessee
The Treasury insists, with the approval 
of the courts that in the case of an indi­
vidual, selling a piece of business property 
at a loss isn’t attributable to the operation 
of a trade or business regularly carried on, 
unless the property was merchandise in 
trade. Hartwig N. Baruch, 11 TC —, No. 
14; Joseph Sic, 10 TC —, No. 139; W. D. 
Foreman v. Harrison, DC, Ill. This is 
another injustice we can get indignant 
about, having just witnessed the outrage 
at first hand, and had our fingers burned 
in the process. Our client sold a farm at a 
loss in 1944. Since it was not an operating 
loss for an individual, the loss could not 
be carried back to prior years, and since 
Section 117 (j) eliminates such losses from 
the capital loss category, the taxpayer did 
not have even a capital loss to carry for­
ward. It is inconceivable that Congress did 
not intend to allow individual businessmen 
to get the carry-back benefits from non­
recurring losses, since corporations are 
allowed to use all deductions in computing 
losses carried back. It is to be hoped that 
the Circuit Court will have an opportunity 
to rule on this issue and will take a more 
realistic view, although perhaps the remedy 
will have to be legislative in nature.
* * *
In Mimeograph 6293 the Collectors of 
Internal Revenue and Internal Revenue 
Agents in Charge have been instructed 
that when issues are referred to Washing­
ton for technical advice, the taxpayer must 
be advised and given an opportunity to file 
a brief; in the event of an adverse decision, 
the taxpayer will be granted a hearing in 
Washington.
* * *
As one of the laity, we have long suffered 
when some lawyer, trying to earn a fee, 
drew up an instrument to “sell, grant, bar­
gain, convey, demise, etc., etc.” when all 
his client wanted to do was to deed five 
acres of land to his son.
When judges begin to complain of this 
double talk, the thought occurs to us that 
we may be witnessing the beginning of the 
decline of “legalistic hodgepodge.” A 
couple of sentences from Judge Van Fos­
san’s opinion in the case of Camloc Fast­
ener Company, Inc., 10 TC —, No. 132, are 
worth quoting:
. despite all the comprehensive 
legal lingo of the settlement agreement, 
he sold nothing and had nothing to sell. 
It is not unusual for legal draftsmen to 
employ extravagant or inartful or inap­
propriate phrases in characterizing a 
relatively simple transaction.”
It is not to be expected that these “mer­
cenaries in logomachy” as the ex-president 
of the American Bar Association terms 
them, will abandon their traditional phrases 
without a struggle, but a new book by 
Rabkin and Johnson should make it easier 
for them. The title is “Current Legal 
Forms with Tax Analysis” and it deserves 
a place in any tax practitioner’s library. 
The authors give as one of their objectives 
“to compose the forms in the English 
language, without archaic and repetitious 
legalisms” and admit that although it in­
volves a departure from precedent, they 
have applied the test that a good agree­
ment can be understood by a reasonably 
intelligent client. Our best wishes to icono­
clasts Rabkin and Johnson.
* * *
Until someone figures out a way to write 
tax laws in simple language and still close 
up all the loop-holes, tax experts will prob­
ably always be muddled about one thing or 
another. The latest dubitation was brought 
about by the ambiguous wording of Section 
304 of the 1948 Revenue Act. Neither tax 
practitioners nor members of the Internal 
Revenue Bureau have decided if the maxi­
mum medical deduction on a joint return 
is $5,000 or $1,250 for each exemption. 
There seems to be little doubt that the 
Treasury Department will eventually inter­
pret the provision as limiting the deduction 
for joint returns to $2,500 unless there are 
dependents—and thereby disappoint some 
wishful thinkers.
-X- * *
Few officials have such broad powers as 
the Commissioner of Internal Revenue; he 
can ignore corporate entities (Higgins v. 
Smith, 308 U. S. 473) ; he can disregard 
partnerships (Commissioner v. Tower, 327 
U. S. 280) ; but he can’t brush aside Mr. A. 
Carlisle Miles, a living individual of Balti­
more, Maryland, says the Tax Court (Miles- 
Conley Company v. Commissioner, 10 TC —, 
No. 102).
Mr. Miles is the sole owner of a corpora­
tion which operated two departments. He 
let the corporation keep one department 
while he took over the other and operated 
it as a sole proprietorship. Each business 
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kept its own books of account. They shared 
rented space and the services of two em­
ployees. Expenses were divided fairly be­
tween the two, funds were not commingled, 
nor did the departments make sales to each 
other.
The Commissioner proposed to tax the 
entire net income of the proprietorship to 
the corporation. His reasons were that all 
of the profits would have been earned by the 
corporation had not some of the profits been 
shifted to the proprietorship, and that there 
was no business purpose served by the divi­
sion of the business.
The Tax Court again proclaimed, but not 
too emphatically, what some of the employ­
ees of the Treasury Department sometimes 
forget or deny, that every taxpayer has a 
right to minimize his taxes by any legal 
means. In the words of the court:
“In the instant case we assume that 
the purpose of A. Carlisle Miles . . . was 
not to further the best interests of the 
corporation but was to further his own 
best interests (including the minimiz­
ing of total taxes payable by him and 
his controlled corporation.) We are, 
nevertheless, unable to conclude that 
these assumed facts compel us to 
merge the actuality of the sole proprie­
torship into the fiction of the corpora­
tion for tax purposes, or to disregard 
A. Carlisle Miles as a separate taxable 
entity.”
In this case we think the Commissioner 
reached a new high in inconsistency. He 
allowed Miles less salary in the last year 
than in former years because of the fact 
that in the last year in question a con­
siderable part of Miles’ time was devoted 
to the business of the proprietorship, yet 
the Commissioner included the entire net 
income of the proprietorship in the taxable 
income of the corporation without allowing 
as a deduction any compensation for Miles’ 
service in producing that income. The Tax 
court upheld the Commissioner on the sal­
ary issue! We like Justice Murdock’s dis­
sent: “The record justifies the full salaries 




































































Membership increase . . 9] 233 102 53 287 65 144 734
Attendance ....................
Publicity:
507 390 371 526 623 612 371 746 416 653 474 560 651 584
Local .............................. 185 145 480 635 920 380 180 145 355 65 345 85 100
National ........................ 20 20 100 50 25 40 30
Feature and technical. 110
Local bulletin ........ 120 100 110 100 100 90 80 100 110 120 90 30
Programs .............. 250 150 225 250 250 250 225 225 250 250 200 250 175 150
Advance organization. . . 85 100 100 100 100 70 100
Feature articles.............. 300 375 25 150 75
Idea exchange .............. 10 20
Study group . 100 100 50 100 50 50
CPA certificate ............ 100 100 100 100 300 100
Annual budget .............. 25 25 25 25 25 25 25 25 25 25
Annual financial report. 25 25 25 25 25 25 25 25 25 25
Annual comm. reports . 50 40 45 45 50 35 40 5 30 30
Board minutes . . . 300 175 150 225 300 275 200 150 300 175 100 75
Monthly award reports. 300 175 50 250 250 225 200 175 225 300 225 225 75
Pub. relations programs. 50 50 50 100 50 50 50
Special programs .......... 50 50 50
Scholarship .................... 100 100 100 100
Speakers furnished . . . . 100 25 100 50 75 25 25
Radio activities ............ 100 25 10 10 10
Other activities .............. 10 50 10 295 200 60 25 60 75
Total.................. 2.828 1,275 1,726 3,214 3,310 2,167 1,869 2.313 1,571 2,787 1,269 1,990 1,980 909
* Through April, 1948
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